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Resolving disputes about accident benefits 


If you have been injured in a car accident and you 
and the insurance company cannot agree on the 
benefits you should be paid, you should use the 
Ontario Insurance Commission (OIC) Dispute 
Resolution Groups mediation service. 


in about two-thirds of cases, the mediator is able to bring the parties to an 
agreement. If you and the insurance company still do not agree after going 
through mediation, you have three options. 

_. You can accept the insurance companys offer. 

_. You can take the insurance company to. court. 


__ You can apply for arbitration at the Ontario Insurance Commission. 


You are not allowed to apply for arbitration or take the insurance company 
to court until you have gone through mediation. 


The purpose of this booklet is to explain the arbitration process, so you 
will have the information you need if you choose this option. 


Or” the consumer is allowed to apply for 
arbitration. You apply for arbitration by filing 
an Application for Appointment of an Arbitrator, which 
you can get by contacting the Commission (see the 
end of this booklet for the address and telephone 
number). 


Applying for 


arbitration 


You must pay a $50 filing fee when you file the 
application. This is the only fee you will be required 
to pay. You may be able to get this back at the end 
of the process — see the box Your Costs later in this 
booklet. You have two years after an insurance com- 
pany first denies a claim to apply for arbitration. 


Unlike a mediator, who tries to help you and the 


insurance company settle the problem yourselves, 
the arbitrator will impose a decision. The arbitrator 
will decide on an appropriate remedy based on the evidence, and does not 
necessarily choose between what the consumer is requesting and what the 
insurance company is offering. 


Arbitration is more formal than mediation, but not as formal as going to 
court. An arbitration hearing does involve the introduction of documents 
and other items of evidence and the questioning of witnesses, but the rules 
of evidence and the atmosphere of the hearing are not as formal as in a 
court case. 


Although many people are represented by a lawyer during arbitration, a 
lawyer is not required. Your decision on whether to use a lawyer should be 
based on such things as how complex the case is; how comfortable you are 
presenting the case yourself; and whether you can afford a lawyer. To 
determine if you qualify for financial help, contact the law society or your 
local legal clinic. You need not choose a lawyer as your representative; 


you may prefer to be represented by some other person, such as a family 
member or friend. 


You are responsible for gathering your evidence, organizing your case, and 
presenting the evidence. Do not assume that the arbitrator is familiar with 
what happened in the mediation — in fact, to make sure that the hearing is 
fair, the arbitration and mediation systems are kept entirely separate. 
Explain your case in detail from the very beginning. 


It is unwise to bring a frivolous case to arbitration on the assumption that 
you have nothing to lose. Arbitration is a two-way street. The arbitrator 
could conclude, based on the facts, that the insurance company has paid 
you more than you were entitled to and order you to repay this amount. 


ve start the arbitration process by sending 
your completed Application for Appointment of 
an Arbitrator form to the Commission, along with 
the $50 filing fee. The form is similar to the one 
you completed when applying for mediation. Please 
fill it out as completely as possible. 


Filling out the Application 


for Appointment of an Arbitrator 


Keep in mind these important points: 
M Give the date of the accident in the space at the top of the form. 


@ Only complete Section 2 if a lawyer or some other person will be repre- 
senting you. 


B Make sure to provide both the policy number and the claim number in 
Section|3. 


M Section 4 is for the name of the mediation representative of the insur- 
ance company, not the adjuster or anyone else involved in the claim. Leave 
the section blank if you are not sure who the representative will be. 


M Section 5 is the most important part of the form. The problems you 
describe in this part of the form are the ones the arbitrator will adju- 
dicate. Please use this part of the form to explain the dispute. Say which 
benefits are in dispute, the amounts of money involved, and the dates ben- 
efits were paid or were cut off. 


M Please don’t write in the shaded areas of the form. 


B Remember to sign and date the form and print your name (on the bot- 
tom of page 2). 


B Attach relevant documents. 


M Indicate whether you want the hearing conducted in English or French, 
or if you will need a foreign-language or sign-language interpreter. 


Remember the arbitrator will only allow you to claim disputed benefits if — 
they have been described on the application form. All benefit claims must 
have gone through mediation before they can be considered by an arbitra- 
tor. This means that you cannot claim benefits in your application for arbi- 
tration that were not part of the application for mediation. Failing to raise 
an issue in the application will delay your case. 


hen the Commission receives your applica- 

tion for arbitration, it sends a copy to your - 
ue ee Appointment of 
insurance company and appoints an arbitrator to bi 
adjudicate the case.  APAIAIDE 


ithin 14 days of receiving your application 

for arbitration, the insurance company 
must send a Response to the applicant and all The insurance company's 
other interested parties. The Response form is very Sie 
similar to the Application for Appointment of an 
Arbitrator form. It gives the insurance company’s 
position on each of the issues you have raised in your application, as well 
as any other issues raised in the mediators report. 


The insurer is not allowed to raise issues at the arbitration hearing that are 
not in the Response or the mediator’s report. 


f you wish to, you may reply to the insurance 
company’s response. This is done by using the 
Reply by Insured Person form. You should reply if you 
feel that the arbitrator will need more details than 
you have included in your application for arbitra- 

tion. 


There are several points to note about the Reply by Insured Person: 
M You must use the proper Reply by Insured Person form to issue your reply. 


M You must file your reply within 10 days of receiving the insurance com- 
pany's Response form. 


M Your Reply should address all of the issues raised in the Response. 


Remember that issuing a Reply by Insured Person is optional — only do 
it if you want to. 


| Send your Reply to the insurance company and send a copy to the 


| Commission. 
| 


ou will be asked to take part in a pre-hearing 
discussion. This can be in person or by tele- 
phone. 


The pre-hearing discussion 


Pre-hearing discussions serve several purposes. 
The pre-hearing discussion can be to 


M answer your questions about the hearing process, 
M clarify which issues are to be arbitrated, 


M discuss how long the hearing will probably take and try to arrange hear- 
ing dates that are mutually convenient, 


HOW THE DATE AND LOCATION OF THE HEARING ARE CHOSEN 
The date and location of the hearing are considered during the pre-hear- 
ing discussion. Before the discussion, consider where and when you can 
attend. Make clear to the arbitrator if you have any particular needs, 
such as a wheelchair accessible location. 


A mutually convenient meeting time and location will be set. A date set 
at a pre-hearing conference is considered firm. If for some reason you 
find that you cannot make the meeting, please let the Commission know 
ahead of time so attempts can be made to reschedule the hearing. 


@ ask about any specific requirements for the hearing location, such as 
which city is most practical, and whether wheelchair access is required, 


B ask the arbitrator to make an order to produce necessary documents, 
B establish which facts you and the insurance company agree on, 


M organize the exchange of relevant documents, and 


M provide another opportunity to discuss possible settlements. 


In answering your questions about the process, the arbitrator will be will- 
ing to give you information (such as “yes, you are allowed to call your doc- 
tor as a witness”) but will not give you advice (such as “I think calling your 
doctor as a witness will weaken your case”). 


The arbitrator will send a letter outlining what was discussed at the pre- 
hearing discussion to all parties involved. 


WAIVING THE ORAL HEARING In most cases, both the insurance 
company and the consumer want a hearing. However, you or your insur- 
ance company may say that a hearing is not necessary. If you and the 
insurance company agree with this decision, no hearing will be held. 
Instead, the following will occur. 


The arbitrator will ask you to file a Reply form within 10 days. The arbi- 
trator has 30 days after that to ask for further materials or written sub- 
missions. 


Waiving the oral hearing speeds up the arbitration process. This option 
is recommended for simple disputes where little evidence is to be filed 
and no witnesses need to be called. 


f you choose to have a hearing, the 
Commission will send you notice of the date, 
time, place and purpose of the hearing. 


Before the hearing 


If you fail to attend the hearing without adequate 
reason, the arbitrator may decide the case in your 
absence. 


The date you agree to at the pre-hearing conference is considered firm. If 
you have a good reason why the date that has been set is not suitable, you 
should ask the Commission in advance for an adjournment (that is, you 
ask that the hearing be moved to a later date). 


he hearing is like a court case but less formal. 

You will be asked to explain your case, present 
your evidence, and ask your witnesses questions. 
You will also be able to question the insurance com- 
pany’s witnesses. The arbitrator is also able to ask 
witnesses questions, and may also ask you questions 


The arbitration hearing 


about your evidence. 


THE MEDICAL AND REHABILITATION ADVISORY PANEL The 
Medical and Rehabilitation Panel is an independent panel of medical spe- 
cialists. The arbitrator can refer disputes about medical evidence to the 
panel. The panel can arrange medical examinations and review the med- 
ical evidence in the case. You will be given a chance to comment on the 
panels report and cross-examine the specialist. 


| 


EVIDENCE What sorts of evidence should you bring to the hearing? 
Useful documents include: 


M if the disagreement is about the amount of your benefits, invoices, statements, 
receipts or pay stubs relating to the claim, and an Employers’ Confirmation 
of Income form; 


M if the dispute is about your injury, doctor's reports and hospital documents; 
and 


M anything in writing the insurance company has used to explain which 
portions of the claim it is prepared to accept and which portions it is deny- 
ing. 


If the insurance company wants to introduce videotaped evidence, it must 
provide you with a copy of the videotape beforehand so you can decide 
how to respond. 
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EXPERT EVIDENCE If you are going to call an expert as a witness, you 
must provide the Commission and the other parties with the following at 
least seven days before the hearing: 


M the experts name, 

M what the expert will testify about, and 

M what facts and opinions the expert will provide. 

Similarly, if you want to provide a written report from an expert (rather 
than having the expert testify in person), you must file the report with 


the Commission and send copies to the other parties at least seven days 
before the hearing. 


The arbitrator has the power to summons witnesses and force them to 
attend. If you need to compel someone to appear as a witness, the arbitra- 
tor will prepare the summons for you. You must pay the cost of serving the 
summons and must also pay the witness a set fee. (See the section on costs 
later in this guide.) 
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ollowing the hearing, the arbitrator prepares a 
| Feu arbitration decision. The decision can 
award benefits, interest on the benefits and 
expenses. 


The arbitrator's decision 


The decision outlines the issues in dispute, the order 
and the reasons for the order (including a discussion of the evidence that 
helped the arbitrator reach the decision). 


YOUR COSTS As part of the arbitration order, the arbitrator can direct 
the insurance company to pay your costs for the arbitration. The order 
to pay costs is not automatic, and you should not assume you will be 
reimbursed for your expenses. However, the Commissions general phi- 
losophy is to order the payment of your costs except in the case of fraud 
or a vexatious application. The insurance company must always pay its 
own costs. 


Allowable costs include: 


M lawyers’ fees (billed at the hourly rate specified in the current Legal 
Aid Tariff Manual) for all services performed before a hearing or an appeal 
and for attendance at the hearing or appeal; 


M agents’ fees (billed at the hourly rate specified for law clerks in the 
current Legal Aid Tariff Manual) for all services performed before a hearing 
or an appeal and for attendance at the hearing or appeal; 


M costs relating to witnesses and to the preparation of expert reports (to 
a maximum of $800 a report); and 


M travel, accommodation, meals, long distance, typing, photocopying, 
courier, postage and other out-of-pocket expenses in the arbitration 
process. 


The cost of any medical examination will be paid by the insurance 
company. 
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e would not expect that any insurance com- 
* pany would fail to comply with an arbitra- 
tion order. Such an order carries the full weight of 
the law and legal remedies are available in the case 
of non-compliance by an insurer. 


STEPCEEN: 
Making sure the insurance company 


follows through 


Insurance companies are not allowed to reduce the amounts of the benefits 
paid under the order unless you agree to the reduction, or the company 
successfully appeals the award, or the arbitrator or the director of arbitra- 
tion orders the reduction following another hearing. 


| ny party to an arbitration order can appeal a 

the order within 30 days. The appeal must be DIET BEE TN 
on a Notice of Appeal form, and must be accompanied | Appeals 
by a filing fee of $100. The appeals process is simi- | 
lar to the arbitration process, with the filing of a 
Response and a Reply before the appeal hearing. For 
more information on appeals, please contact the director of arbitration at 
the Ontario Insurance Commission. 
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F: more information on the Ontario Insurance Commission and to 
get copies of forms, call the 24-hour help line, which gives informa- 
tion on all of the Commissions services: 


From Toronto, call (416) 250-6750 or 250-7250 


From outside of Toronto, call 1-800-668-0128 (toll free) and ask for 
extension 7090 or 7250 


br) 


PL Ontario Insurance Commission 
5160 Yonge Street 
15th Floor/Box 85 


‘amma North York, Ontario M2N 6L9 
Ontario 


® 


Printed in Ontario on recycled paper. 


ISBN 0-7729-9464-1 
March 1992 
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